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Formulation of the problem. Estab-
lishment of the unitary patent protection
system on the territory of the EU is a
decisive and quite relevant problematic
task for EU Member States for several
decades. The enforcement of this task
would be an important step towards the
development of innovations, attracting
investments in Europe and will have a
positive impact on the development of
the EU common market. Nevertheless,
it is difficult to achieve the compromise
based on the interests of each European
State. Nowadays EU Member States
have come to the solution that the uni-
tary patent protection system will be
established on the basis of a mechanism
of enhanced cooperation.

It is necessary to establish mutually
beneficial and stable economic relations
between countries for the successful
existence and functioning of patent pro-
tection on the territory of the Member
States considering the weaknesses of the
current patent protection system, which

was established by the European Patent
Convention.

Status of the research topic.
The problematic issues of the establish-
ment of the unitary patent protection
system on the territory of the EU, its
historical development, its essence, the
jurisdiction of courts on patent protec-
tion disputes has been studied by such
scholars as Joseph Straus, Bernhard Jes-
taedt, Gaurav Jit Singh, Hanns Ullrich,
Hennadii Androshchuk, Tetyana Koma-
rova, Ruslan Ennan and others.

The aim of the article. The aim of
this article is to define the specifications
of the current patent protection system in
the EU, to reveal the problematic issues
of it and define the principles on which
the unitary patent protection system in
the EU should be founded.

The main part. The European Union
(the EU) is a unique economic and polit-
ical union of European countries with
common aims and values. The Treaty of
Lisbon of the 13th of December 2007 sets
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out the aims of the European Union, such
as to promote peace and the well-being
of EU citizens, to offer EU citizens free-
dom, security and justice, without inter-
nal borders, as well as to control external
borders, to promote equality and social
justice, to establish an economic union,
to contribute to the sustainable develop-
ment, peace and security of the Earth.

Moreover, it was defined the need
to establish an internal market, which
would work in favor of development of
Europe and would be based on balanced
economic growth and price stability,
on a highly competitive social market
economy, aiming at full employment and
social progress, and a high level of pro-
tection and improvement of the quality
of the environment. It shall promote sci-
entific and technological development in
European countries [1].

The formation of these common
aims began after World War II, when it
became obvious that the economic devel-
opment and prosperity of the European
region could not be reached without
overall efforts, cooperation and reduction
of national borders. The European States
committed themselves to harmonization
and unification of their legislation for
the achievement of the most prosperous
results in economic and social spheres.

The harmonization and unifica-
tion of the legislation of the EU Mem-
ber States has also covered the sphere of
patent protection. The existence of the
efficient patent protection system on the
territory of the EU considerably influ-
ences the extension of innovation, scien-
tific and technological progress and foun-
dation of the common market.

At the current moment patent pro-
tection in the European Union is carried
out by patents granted by a national pat-
ent office of an EU Member State or by
European patents granted by the Euro-
pean Patent Organization alternatively.
Both options have their own obstacles on
the way to creation of a common market
of the EU. The intention of EU Member

States to establish a unitary patent pro-
tection system on the territory of the EU
demonstrates the commitment of States
to cooperate closely in order to realize
the full potential of patent rights.

The system of patent protection on
the territory of European states has been
actively formed since the 70s of the 20th
century and has acquired certain specific
features over the decades. These features
are related to the unique nature of the
European Union as such. In addition, it
will be determined by the study which
features would contribute to the forma-
tion of a system of unitary patent protec-
tion, and which, conversely, would be an
obstacle and require compromise solu-
tions.

It is extremely important to under-
stand the essence of European integra-
tion and the preconditions for harmoni-
zation of patent protection legislation to
identify the specific features and nature
of patent protection in the EU.

There is an opinion that “European
integration is the product of the selective
pooling of national sovereignty, or ulti-
mate jurisdiction over a body politic, by
postwar European nation-states. It has
yielded the European Union (the EU)
the most successful experiment in inter-
national cooperation in modern history.
The EU defies traditional conceptions
of states as atomized, self-sufficient units
that engage in alliances strictly on an ad
hoc basis. Only the EU amongst all inter-
national organizations has its own system
of law, supranational institutions, and
currency. It has evolved into a polity in
its own right, although an extraordinarily
complex and protean one, which sustains
more than it supersedes the nation-state
in Europe” [2, p. 4924].

Integration should not solely be
done through legislation, but through
judicial dialogue and cooperation.
Expression of common provisions in leg-
islation is just a fixation of a long way of
negotiation. Integration is the process,
which should embrace also the sphere
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of patent protection to achieve the EU
common goals.

The concept of “harmonization”
characterizes the process of bringing
national legislation in accordance with
EU law. This process takes place within
the European Union territory and obliges
the Member States only. EU law broadly
defines “harmonization” as the replace-
ment of national policies by a unitary pol-
icy of the EU in certain spheres. In the
narrow sense, harmonization in EU law is
a substantive approximation of national
legislation to the standards set by the EU
by eliminating differences in national leg-
islation.

Also, the process of harmonization
applies to the policy of third states, which
are not the EU Member States. It is
important for third countries for purpose
of building more favorable political and
economic relations with the EU to imple-
ment acquis communautaire in national
legislation. It is usually occurring in a
process of “voluntary harmonization” of
national legislation [3, p. 12].

European integration has not
escaped the sphere of patent protection
in particular. After World War II, patent
law harmonization was considered by the
Council of Europe to be one of the three
top priorities for Europe’s reconstruc-
tion, primarily to solidify the function-
ing of the Internal Market (Article 3(3)
TEU) [4, p. 1082].

Also, it was resolved in the Pream-
ble to the Treaty on European Union to
mark a new stage in the process of Euro-
pean integration undertaken with the
establishment of the European Commu-
nities. It was decided to establish a Euro-
pean Union in view of further steps to be
taken in order to advance European inte-
gration [5].

After the Second World War Euro-
pean states predicted that their economic
development had a possibility to recover
only in the case of cooperation and uni-
fication of efforts. Thus, the creation
of a unitary patent protection system

was defined as one of the main aims at
1960—-1970 years for economic trade
growth and emergence of the common
market on the territory of the EU.

There were such problems with har-
monization of technical and commercial
norms which were associated with differ-
ences between technical standards and
norms in different Member States. Such
differences created one of the significant
obstacles to development of the common
market. Community policy in the field of
standardization and technical regulation
was to create a common technological
environment for all enterprises in order to
increase their competitiveness [6, p. 129].

The achievement of the European
Union’s aims requires the creation of
a unitary patent protection system for
efficient exploitation and protection
of inventions throughout the territory
of the European Union. Such a system
will create favorable conditions for legal
certainty in protection of patent rights,
growth of cross border trade and techno-
logical progress. The nature of the unifi-
cation of patent protection was described
in numerous propositions and agree-
ments. One of the most structured visions
was set out in the Follow-up to the Green
Paper on the Community Patent and the
Patent System in Europe, where it was
stated the main features of a future uni-
tary patent [7, p. 8].

In such a way, it was decided that
the nature of the Community patent
must be unitary, affordable, it must guar-
antee legal certainty and coexist with
existing patent protection systems. Such
features will be discussed later in this
research. Moreover, these features will
be compared with the principles accord-
ing to which the patent protection on the
territory of the EU currently operates.

Actually, the patent system plays a
valuable role in the “promotion of inno-
vation, the dissemination of scientific and
technological knowledge, the facilitation
of market access and in the foundation of
businesses” [8, p. 908].
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It is important to note that the legal
nature of patent protection in the EU
today has its own specific features that
must be taken into account when creat-
ing a unitary patent protection system.
Also, the features, that will be identified
later in the research, will contribute to
the effective functioning of patent pro-
tection in favor of economic development
of the EU.

1. The principle of territoriality of
patent protection.

The starting point and at the same
time the essential regulating principle
of intellectual property is the principle
of territoriality, according to which the
sovereign’s power to attribute exclusive
rights is limited to its respective territory
[9, p. 145].

Respectively it is natural that pro-
tection of patent rights is conducted in
accordance with the principle of territo-
riality and patent rights are restricted by
the territory of defined sovereign states.
However, it can be stated that inventions
and patent rights no longer recognize any
national borders.

Historically regulation of patent
rights was under the national jurisdic-
tion, where national governments grant
patents to inventors and provide patent
protection to patent owners. At the same
time the cooperation between states has
developed on the principle of harmoniza-
tion of legislation and elimination of bor-
ders. Thus, the national patent protec-
tion systems could be the factor, which
isolate the national markets from inten-
tional trade and could lead to obstacles to
a free movement of goods and creation of
a common market.

Due to a sharp increase in global
trade and the “de-territorialization and
dematerialization of economic activities”,
territorial protection is completely inad-
equate since patent applicants are relying
more and more on international law for
the protection of their patents [10, p. 15].

Although patent law remains terri-
torial, there have been a number of efforts

to harmonize patent law, either proce-
durally or substantively, throughout
Europe and the world. The development
of the European Union itself significantly
reduces the principle of territoriality.

Nowadays, there are two possibili-
ties to protect patent rights on the terri-
tory of the European Union. The inventor
has an opportunity to apply for obtaining
national or European patents.

National patents suffer from the flaws
inherent in a system governed by national
laws. Rules governing the granting, exis-
tence and rights conferred by such pat-
ents differ between countries and have the
effect only on the territory of the country
in question, creating a complex network
of patent protection for the same inven-
tion through the territory of the European
Union. Moreover, in the case of infringe-
ment, the patent proprietor has to enforce
his rights before each national court, as
there is no mutual recognition of judg-
ments in this area. The multiple proce-
dures and language requirements of each
country, particularly the requirement to
publish the entire patent in the national
language, result in high costs, while differ-
ences between national systems give rise
to diverging decisions that create legal
uncertainty and fragment patent protec-
tion in the internal market [11, p. 301].

The European patent system shares
the same problems. A European patent
can be obtained for one or more of
38 European countries that are parties
to the Convention on the Grant of
European Patents, and that is done in
a single granting procedure before the
European Patent Office. However, once
the European patent is granted, it turns
into a bundle of national patents. It has to
be validated in each designated country
with the payment of a validation fee to
the national patent office and often by
providing a translation of the patent
into the national language. Afterwards,
the existence and enforcement of the
European patent are again wholly
governed by the national laws [ 11, p. 301].
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It is important to note, that the
European patents do not create the
unitary patent protection  system
throughout the territory of the European
Union. Itisonlyadesignation forabundle
of national and territorial patent rights
resulting from a facilitated application
under the European Patent Convention.

The absence of the European patent
with unitary effect means that patents in
Europe remain territorially limited and
enable strategic patent behavior amongst
patent holders [12, p. 2].

The idea to establish unitary patent
protection applicable to the entire EU
territory inclined several Member States
to establish enhanced cooperation in the
area of the creation of unitary patent
protection. In such a way, the European
patents with unitary effect would enjoy
unitary protection in the territories of the
participating Member States without any
validation requirements at national patent
offices and applicable translation costs.

The current situation with two
types of patent protection hinders
innovation and hampers the integration
of the internal market, while reduction
of borders and establishment of unitary
patent protection on the territory of
the EU will provide an opportunity for
strengthening the position of the EU as
a union with an attractive investment
climate.

2. Investment climate, competiti-
veness and fees.

One of the most prominent aims
of the EU functioning is the improving
of the investment climate. A favorable
investment climate is essential within
a country’s path towards sustainable
growth. Attracting investments
initiates an economic transformation
by boosting the development and
competitiveness of the private sector,
creating jobs and deepening trade
integration. Currently, the complex
European patent protection system,
its duration and cost, reduces the
investment of companies in inventions.

A study, conducted by the
independent consultingcompany “Roland
Berger” and presented by the European
Patent Office, found that “the total cost
of obtaining a standard European patent
translated into 21 languages in 2004 was
32,676 euros”. On that occasion it is
essential toemphasize that the fragmented
single market for patents has serious
consequences for the competitiveness of
Europe in relation to the challenges of
the US, Japan and emerging economic
powers such as China [13].

The largest intellectual property
offices in the world are Chinese, Korean,
Japanese and USA offices. They all rely
on a single patent office to grant patents
and confer rights over the proprietor for
the respective territory. These patent
systems require patent applications to be
filed in the region’s official language and
are enforced under a single specialized
patent system. The lack of these features
is precisely what causes the European
patent system to be the most complex
and costliest amongst the five largest
Intellectual Property Offices. The EU
patent system is highly fragmented in the
post-grant phase, constituting the lion’s
share of costs, preventing businesses
from drawing full strength from the large
market (of over 500 million consumers)
that the EU represents [12, p. 2].

To apply for a patent within
different EU countries, one has to pay
the costs for the translation, validation
and publication fees to the local patent
offices. Even though translation cost
adds the most amount to the cost, other
procedural red-tape and complexity
contribute to the cost as well. All of
these are upfront costs that had to be
paid, which makes the existing European
patent system costly, complex and overall
unattractive [12, p. 3].

For instance, the cost for obtaining a
patentinthe USandin Chinais 2000 Euro
and 600 Euro respectively. At the same
time after the grant of European patents
the applicable national validation
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requirements include translation,
publication fees and various formal filing
requirements. Where the patent holder
fails to observe any of the above, the
European patent is deemed to be void ab
initio in that State. The fees charged by
patent agents add to these costs. Even if
the London Agreement reduced the costs
of validation requirements in some MS,
the overall cost of validation in 3 MS
(DE, FR, UK) equals € 680; it reaches €
12 500 in 13 Member States and over €
32000 if a patent is validated in the whole
EU. It is estimated the actual validation
costs are around € 193 million per year in
the EU. The costs and the complexity of
patent protection would be significantly
reduced [14, p. 2].

Thus, there is an urgent need to
develop a comprehensive innovation
policy and efficient patent protection
system in the EU to respond to challenges
from such economic powers as the US
and China. The newly established system
of unitary patent protection is expected
to bring competitive advantages to
business of the participating EU Member
States as regards innovation through
its cost-effectiveness and legal certainty
compared to the existing patent systems.

3. Translation of patents.

As was mentioned before, the nature
of the unification of patent protection
was set out in the Follow-up to the Green
Paper on the Community Patent and the
Patent System in Europe. It was stated
that the cost of patents is extremely high
and special efforts must be made to reduce
it, wherever possible. The most expensive
part of the patent protection system is the
translation of patent application and its
technical specifications with description
of invention.

Nowadays obtaining the European
patent requires submission of patent
application in any national language
and in one of the official languages of
the EPO (English, French and German)
additionally. After the publication of the
decision to grant a European patent,

the applicant has four months to pay all
necessary fees and provide a translation
of the technical specifications into the
other two official languages. Moreover,
applicants should choose a certain
number of Contracting States of the
European Patent Convention, where it is
intended to obtain protection.

Thereafter, the European
patent must be validated in selected
Contracting States. The procedure of
validation involves translation of the
patent application into the language of
selected Contracting States and paying
additional fees, if any, depending on the
country. According to the London Treaty,
some countries, such as Great Britain,
Germany, Liechtenstein, Luxembourg,
Monaco, France, Switzerland, have
cancelled the requirement for national
validation when filing an application in
English. In return Denmark, Iceland, the
Netherlands, Sweden and Croatia require
a translation of technical specifications
in the case of an application in English.
In fact, the European patent is a
“package” of individual national patents
of the European Patent Convention
member countries. Translation of the
patent package is an expensive procedure
with different fees depending on the state
and its national requirements.

Patent translation is a very specific
skill as the translator must not only be
fluent in the language that the patent
is written and the language of the
translation, but the translator must also
knowledgeable in the field that the patent
is in order to ensure that all necessary
elements of the patent specification are
contained in the translation [15, p. 3].

It was defined that for the
establishment of a wunitary patent
protection  system  the language

conditions and translation fees should
be more attractive to inventors. Various
solutions on translation issues in the
Green Paper were suggested. The use of
a single language for the procedure for
granting the patent, without subsequent
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translation of the patent once it was
granted, was the most radical suggestion
among others. Another suggestion was
to translate the patent application into
all languages of the Member State of the

Community.
Proposal made by the European
Parliament  offers two levels of

translation. This involves keeping the
linguistic diversity at the level of the
filing of the patent application and the
granting of the patent and requirement
for translation only in case of dispute and
initiation of judicial proceedings. Thus,
inventors would have an opportunity
to apply for a patent in any national
language of the Member State of the
Community. However, in the event of
a dispute, the patent owner would be
obliged to submit a translation of the
patent package of documents with the
technical specifications in the language
of the proceedings.

The European Commission stated
that the decision of translation issue
should be associated with achieving such
objectives as facilitation to access to the
patent system by all users, ensuring the
dissemination of the relevant technical
specifications at the most appropriate
time and maintaining the cost of the
patent at a reasonable level. The solution
to the problem of translations must also
take account of a vital function of the
patent, which is to guarantee exclusive
rights enforceable against third parties.
It is necessary to emphasize that real
legal protection of infringed rights of the
patent owner can be obtained only if the
patent application meets the established
translation requirements [7, p. 8].

Thus, the issue of translation must be
resolved by cooperation between States
in such a way that language requirements
will not be unreasonably expensive and
Member States, participating in the
unitary patent protection system, will
not be discriminated.

The European patent with unitary
effect is granted in one of the three

official EPO languages. Before the grant,
however, the applicant is required to
provide translations of the claim into
the other two official EPO languages.
Nevertheless, the new translation
regime will provide for a compensation
scheme of all the translations costs if the
application of the patent was filed in one
of the official languages of the EU other
than the official languages used by the
EPO and the patent proprietor have their
principal place of business within the EU.
Moreover, it is planned to introduce free
of charge and publicly available high-
quality machine translation service,
which will promote dissemination of
patent information in all languages of the
European Union.

4. Sovereignty of the EU States.

Historically, the patent systems were
designed to serve political and industrial
developmental needs for individual
economies. Although beneficial, nations
have not found it essential to create
international bodies for patent regulation
as they fear that such regulatory bodies
may lack the framework (political, legal
and economical integrity) to maintain
sovereignty of patents for each nation
[12, p. 18].

Sovereignty of the EU states have
an impact on development or, vice
versa, delay of integration. There are no
provisions in the Treaty on European
Union and the Treaty on the Functioning
of the European Union, which prescribe
cooperation with other regional patent
protection systems in order to improve
the field of science and technologies and
to attract foreign investments.

It is mnecessary to realize that
the political organization of the EU
differs significantly from the political
organization of the US and China.
Specific nature and, at the same time, the
difficulties of cooperation of EU states in
the sphere of patent protection is reflected
in the fact that, despite the geographical
proximity of European states, the EU
is an accumulation of the independent
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states with their own traditions, history,
legal systems, economic development
and judicial practice.

Nevertheless, there were a lot of
attempts to introduce a unitary patent
protection system in Europe, which were
aimed at protecting the interests of both
national and foreign owners of patents.
Thus, in the 1960s years the authorities
of the counties of Western Europe
reached a common understanding, that
it is necessary to define uniform rules
of patent protection, which would be
applied in resolution of disputes for the
development of the idea of establishment
of the common market. The tendency to
destroy borders and cooperation between
states for establishment of a common
market has developed increasingly.

It was declared by the Preamble
to the Treaty on European Union, that
the States intend to remove existing
obstacles to trade by means of a
common commercial policy, whilst Arts.
2 and 3 detailed the means to achieve
the goal of closer integration through
the approximation of economic policies
and laws, elimination of restrictions on
import and export of goods.

There is an opinion that attempts to
create a unitary patent protection system
on the territory of the EU have been
unsuccessful as European integration is
a complicated process with its big cast
of actors (governments, technocrats,
unionists, voters) that pursue a range of
economic and political goals [12, p. 19].

Essentially what is needed to ensure
transparency in the overall process is a
unitary patent system whereby patent
offices in different corners of the globe
will be able to cooperate with each other
to speed up the application process as
well as ensure the high quality of the
patent being issued [16, p. 19].

Nonetheless, the patent system
should no longer be conceived in isolation
from the economic and industrial reality
of which it is a part. In the light of the
economic consequences and the impact

on the competitiveness of enterprises, it
is vital to confront the issue of the unitary
patent according to its new priority.

States came to the solution that
the unitary patent protection system in
the EU should serve for the benefit of
economic and trading development of
the whole region and closely intertwined
with the process of integration in all
spheres.

Thereby, one of the characteristics of
the patent protection system, which was
defined by States as key, is unitary nature.
This means that patents should have the
same impact throughout the territory of
the European Union. It must be able to be
issued, acquired, revoked and expire for the
EU asawhole. The establishment of a new
effective patent protection system must be
based on the equality of all participants
and the accounting of the sovereign rights
and interests of the Member States.

Thus, taking into account, that
national patent protection system lead
to the isolation of the national markets
and to obstacles to the free movement of
goods, the EU Member States came to the
understanding, that the establishment of
the new unitary patent protection system
required Member States to relinquish
voluntary part of their sovereign
authority over patent matters for the
betterment of the EU and achievement
of common aims.

5. Legal certainty.

The European Patent Convention
(EPC) signed in  Munich in
1973 established a multinational system
for granting patent rights in any of the
designated countries participating in the
Convention. The European patent, issued
by the European Patent Organization, has
the same effect and is subject to the same
conditions as those granted by a national
patent office from an EU Member State.
Using the EPC patent grant system is
optional; thus, each inventor can choose
to use either the EPC patent or directly
file a patent application in different
national patent offices.
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There are several problems regarding
the EPC’s jurisdictional system. First
and foremost is the absence of a unified
central court system. Without a unified
central court, the patent system will
be based on legal uncertainty, juridical
insecurity and  procedural delay.
The enforcement system founded on a
State by State basis is very expensive and
time consuming. Based on the same facts,
different national courts have arrived
at opposite conclusions, which causes
great uncertainty. The EPC patent
jurisdictional system is based on national
courts with different legal traditions,
which also causes legal uncertainty,
juridical insecurity and procedural delay
[17,p. 4].

As the conditions for patentability
and the effects of patents are in principle
determined on anational level, inventions
can only be exploited within the entire
territory of the European Union by
working with various national laws and
accepting different levels of protection
[18, p. 24].

The national patent systems are well
adjudicated, so patent holders know what
to expect. And patents are guaranteed
to be enforced by national governments
which have more teeth within their own
borders than international law normally
does [15, p. 3].

This means that the Union’s patent
protection system does not currently
have strong mechanisms to protect the
rights of the patent owner and the ability
to restore rights, conduct litigation and
enforce enforcement measures.

The national courts, in turn, offer
patent owners more advantageous
conditions to obtain patent protection
by national judicial systems as it already
has been established by case law and
precedents. Therefore, patent owners
can be more confident in protecting their
patent rights under the national system.

The national courts should entrust
competence with regard to patents of
EU to a unified patent court for Member

State. Thus, legal certainty should be
guaranteed by unifiedlegal proceduresand
legal practice throughout the territory of
the European Union. Establishment of an
intelligible and accessible system of court
appeal of patent infringement would be
an advantage for attracting innovations
on the EU common market and as a
consequence for economic development
of the entire European region.

Nowadays there are fears that a
Member State can empower a certain
judicial body by competence to consider
cases of patent disputes. That is why it is
important to establish such a mechanism
with no threat to national sovereignty of
EU member-states. Activity of Unified
Patent Court and establishment of
unitary patent protection system in the
EU per se, should be based on principle
of subsidiarity, where inventor or other
subject will have the opportunity to
choose which system of patent protection
is more preferable in each case.

Asstated by Philip Soo “aduplicative
and internally inconsistent patent
system results in legal uncertainty and
encourages forum shopping”, with all the
problems resulting from this situation,
especially the fact of the unpredictability
of the judicial decisions [19, p. 67].

Forum shopping means the situation,
when several persons infringe the patent
rights and the patent owner chooses
among the States in which the violators
live, the State the most advantageous
from the point of view of judicial strategy
for initiating proceedings. The current
judicial litigation of the EPC system
leads to the adoption of a forum shopping
mechanism whereby the parties will
choose as the competent forum the State
in which they believe will best serve their
objectives.

In the USA, in the 1970s, there
was a constant use of forum shopping
with its consequential uncertainty and
disparity in patent court decisions.
This, in turn, caused a reduction in
investments in R&D. The creation of the
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United States Court of Appeals for the
Federal Circuit (CAFC) in 1982 had, as
its main justification, the need to ensure
consistency, more predictability and
confidence in court decisions. With the
creation of the CAFC, forum shopping
in the USA was reduced and companies
began to initiate legal actions in the states
where their headquarters were located.
As a result of the creation of the CAFC,
the value of patents increased, companies
invested more in R&D and technological
innovation grew in the USA. Before
the creation of the CAFC, different
interpretations of substantive aspects
of patent law and different decisions for
similar cases created a lack of consistency
and uniformity.

Concerning the EPC  patent
litigation,  initially =~ the  Brussels
Convention [20] and currently the
Brussels Regulation [21], allows the
competent court to be one of the following:
the court of domicile; in non-contractual
matters, the court of the State where
the harmful event occurred; if there are
several defendants, the court of domicile
of any one of them; in the matter of patent
registration or validity, the court of the
State which granted the patent.

Moreover, 27 EU Member States
with different procedural laws will
invariably lead to different solutions.
In some States infringement and validity
cases are tried in separate cases and in
different courts while in other States
these situations are tried in the same case
and court. Germany, for instance, has
different courts dealing with infringement
and validity issues separately, which can
lead to the situation that for the same
patent one court decides there has been
infringement whereas the other court
later invalidates that same patent.

Another problem is that some
jurisdictions are not specialized, and the
patent cases in those States are tried by
courts of general jurisdiction (e.g. Ireland
and Latvia); some States have specialized
national courts (e.g. the Portuguese

Tribunal da Propriedade Intelectual);
others have created specialized sections
within national or district generalist
courts (e.g. the Dutch Rechtbank); and
still others have established generalist
sections to resolve intellectual property
questions (e.g. the TItalian Sezioni
Specializzate in Materia di Impresa).

The most serious problems of the
EPC patent result from the European
patent litigation system. An action for
an EPC patent must be brought before a
national court, with the great possibility
that different sentences will emerge, in
different States, for the same situation.

Nevertheless, it is important to
emphasize that interaction of national
courts of EU Member States is carried
out in the form of cooperation, which is
based on the principle of cooperation of
courts, which leads to the harmonization
of legal systems of EU Member States
with EU law. It is stated in the Article
3 and 4 of the EU Treaty, that pursuant
to the principle of sincere cooperation,
the Union and the Member States shall,
in full mutual respect, assist each other
in carrying out tasks which flow from
the Treaties. The Member States shall
take any appropriate measure, general
or particular, to ensure fulfilment of the
obligations arising out of the Treaties or
resulting from the acts of the institutions
of the Union. From the content of the
cited article it is obvious that in this case
the representation of Member States is
carried out by their public authorities,
including national courts that directly
implement the provisions of EU law on
their sovereign territory [22, p. 281].

Thus, it could be stated, that the
national courts of the EU Member States
havean obligation tointerpret its national
legislation in such a way that it does not
contradict and is compatible with EU
law. The patent protection legislation
should be applied coherently and in a
uniform manner by national courts of
the EU Member States appropriately
[22, p. 281].
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Mechanism of patent protection and
legal proceedings should be uniform and
predictable throughout the European
Union.

It is interesting to note, that in
2010 one of the problems of creating
a new EU patent court was that the
members of the European Patent
Convention prepared in 2004 a draft
agreement establishing the European
Patent Court with the competence to
resolve disputes related to infringements
and the validity of European patents.
The same competence should have been
given to the EU Patent Court. It was
important for each party to cooperate
one with each other not to create areas
with parallel competence [22, p. 37].

The agreement on the Unified Patent
Court [23], which would be the part of
unitary patent protection system, seeks
to provide legal certainty for litigation
relating to the infringement and validity
of patents, by giving the Unified Patent
Court exclusive competence in respect
of European patents with unitary effect
and European patents granted under the
provisions of the EPC.

Conclusions.

The process of harmonization of the
national patent protection legislation
between the European states has been
going on for almost half a century.
During this time, European states came
to acommon understanding that it would
be able to achieve economic prosperity
in the European region only by joining
efforts and by policy of integration.

The European patent protection
system was established by signing
the European Patent Convention in
1973, which became in reality a bundle
of national patents in all the States
designated in the application, that need
to be validated at the national level. This
system has no unitary character and legal
certainty. The States soon realized that
high cost and organizational complexity
of the European patent could frustrate
the creation of an internal market.

The system does not correspond to the
tendency of reducing the borders between
the countries of the European region.

Shortcomings were reflected in the
patent protection system which was
established according to the EPC. Three
major problems were found: high costs,
translation requirements and the absence
of a common system of litigation.

The Member States of the European
Community sought to create a unitary
patent protection system that would
enable them to establish a more favorable
investment climate, to establish trade
without borders between Member States
and to create conditions for the EU’s
economic development.

The intention of the EU Member
States is the creation of an efficient uni-
tary patent protection system through-
out the territory of the EU, specifically
to reduce patent fees, simplify procedures
and establish legal certainty. To achieve
these aims it is necessary to understand
the nature of current patent protection
in the European region, to understand its
specific and weaknesses and to use these
characteristics for establishing an effi-
cient and stable unified patent protection
system throughout the territory of the
EU.

Naturally the protection of patent
rights is conducted in accordance with
the principle of territoriality and patent
rights are restricted by the territory of
defined sovereign states. Nonetheless,
due to the harmonization of legislation
and elimination of borders the European
states should strive for establishment of
unitary patent protection on the territory
of the EU, which will provide an opportu-
nity for strengthening the position of the
EU as a union with an attractive invest-
ment climate. In addition, the issue of the
cost of the patent must be resolved, as it
has a direct impact on attracting invest-
ment and competitiveness of the EU.

Also, the EU states should find a
compromise on translation policy and
take into account the sovereign rights
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and interests of each EU Member State
in order to prevent discrimination.

One of the most important issues in
the creation of the unitary patent pro-
tection system is the establishment of an
efficient unitary jurisdictional system,
which is currently missing. It is import-
ant, considering the current judicial lit-
igation of the EPC system, to establish
strong legal mechanisms to protect the

rights of the patent owner and the ability
to restore rights, conduct litigation and
enforce enforcement measures.

Thus, having identified the problem-
atic issues of the current system of patent
protection in European countries, we can
conclude about the specifications that
must be taken into account when creat-
ing a unitary patent protection system in
the European Union.
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Sokolova O. O. The European Patent Protection System: problematic issues and
development prospects

The article is devoted to the characteristics of the patent protection system, which was
established in accordance with the provisions of the European Patent Convention in 1973 and
which currently operates as a regional patent protection system. This system is analyzed in the
context of its specific features that can be improved and taken into account when establishing
the future unitary patent protection system in the European Union. The essence of harmo-
nization of patent legislation of the EU member states and the importance of this process for
the development of the economic potential of the European Union are highlighted. Tt was
emphasized that European countries have been negotiating for a long time on the need to har-
monize the patent legislation. However, there are issues that make it difficult to find a common
solution. Such issues include uncertainty about the language policy of the patent protection
system, as well as the jurisdiction of the courts, which have the competence to hear patent
disputes. It is also determined that the principle of territoriality, on which the implementation
of patent protection is based, adversely affects the achievement of the goals set by the Member
States of the European Union. Thus, the principle of territoriality of patent protection contra-
dicts the formation and development of the common market, attracting investment from other
regions of the world and hinders scientific and technological progress in general. In addition,
the problem of the lack of a single mechanism for resolving patent disputes was emphasized.
States have come to understand that an element of an effective unitary patent protection sys-
tem is a stable, comprehensive and cost-effective judicial protection procedure. The need for
the development of cooperation between the member states of the European Union is states,
taking into account the tendency of the 21st century to reduce the borders between the states.
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Thus, the article analyzes the characteristics of the European patent protection system and its
aspects that need improvement. It is determined that in order to create a new effective unitary
patent protection system in the European Union, it is necessary to take into account the spe-
cifics of the current regional system.

Key words: patent protection, unification of patent protection, European patent protec-
tion system, unitary patent protection, Unified Patent Court.

Coxkosiosa O. O. €pponeiicbka cuCcTeMa NATEHTHOTO 3aXMCTY: IPOOJEMHI MUTAHHS Ta
NePCNEeKTHBU PO3BUTKY

CratTs IpHCBsTYEHA XaPAKTEPUCTHUII CHCTEMH MTATEHTHOTO 3aXHCTY, sSika OyJIa 3aCHOBAHA
BIJIITOBI/THO /IO TI0JIOJKeHb €BPOTENChKOI TaTeHTHOI KouBeHIlii y 1973 porii Ta sika HUHI i€ K
perioHajibHa CUCTEMa IATEHTHOTO 3aXKUCTy. 3a3HaueHy CUCTeMY IIaTEeHTHOTO 3aXHUCTY [1poaHa-
JI30BAaHO Y KOHTEKCTI THX ii crienndivHux ocobaMBOCTE, sIKi MOXKYTh OYTH BIOCKOHAJIEH] Ta
BPaxOBaHi i/l Yac BCTAHOBJICHHS HAHO/IMKUNM YacOM YHITAPHOI CHCTEME MTATEHTHOTO 3aX-
cTy Ha TepuTopii €Bporelicbkoro Coro3y. BUCBITIIOEThCA CYTHICTD TAPMOHi3allii MATEHTHOTO
3aKOHOJABCTBA Jiep:kaB-wieHiB €C Ta 3HAUEHHS IIbOTO TIPOLIECY IS PO3BUTKY €KOHOMIYHOTO
notenitiany €sporeiicbkoro Corozy. Harosommeno Ha ToMmy, 1110 €BPOTIEHCHKI Jep:KaBl BKe
TPUBAJIUI Yac BeLyTh IIePEMOBUHI CTOCOBHO HEOOXIZIHOCTI TapMOHI3allii IaTEHTHOIO 3aKOHO-
JlaBCTBa Jiep:kaB-uieHiB €Bporeiicbkoro Coiody. IIpote € nmutanus, 110 BUKJINKAIOTh CKIA-
HOII y BifiHali/IeHHi crmiibHOTO pitnenHs. Cepesl TaKMX MATAHb MOCTAE HEBU3HAUEHICTh I10/10
MOBHOI IIOJIITUKU CUCTEMU I1IaTEHTHOIO 3aXUCTY, & TAKOXK 11[0/10 IOPUCAUKIII Cyl0BUX OPraHiB,
SIKI HAZIIJISTIOTHCS TTOBHOBAKEHHSIMM 1110/I0 PO3TJISILY NATeHTHUX CropiB. Takox BU3Ha4YeHO,
10 TPUHIIUI TEPUTOPIATbHOCTI, HA SAKOMY IPYHTYETHCS 3[IMICHEHHS MAaTEHTHOTO 3aXUCTY,
HECIPUATIVBUM YMHOM BIVIMBAE HA OCATHEHHS 11iJIe, K1 [TOCTaBJIeH] Jiep:KaBaMu-ujieHaM1
€sporreticbkoro Corody. Tak, TPUHIIAT TEPUTOPIATHHOCTI MMATEHTHOTO 3aXUCTY CYTIEPEYUTh
CTaHOBJICHHIO Ta PO3BUTKY €IMHOIO PUHKY, 3a/Iy4€HHs IHBECTUIIIN 3 IHIIMX PErioHiB CBITY Ta
MEPENIKO/KAE HAYKOBO-TEXHITHOMY TIporpecy 3arajioM. KpiM Toro, HarosomeHo Ha pobJieMi
BiZICYTHOCTI €IMHOTO MeXaHi3My BUPIIIIEHHS TaTEHTHUX CMOPiB. [lep:KaBu TPUNTILIN 0 PO3Y-
MiHHH TOTO, 1110 eJIEeMEHTOM e(beKTMBHO'i yHiTapHoI CHCTEMU IIATEHTHOTO 3aXKUCTy € cTabilbHa,
MaKCUMAJIbHO 3PO3yMiJjIa Ta eKOHOMIUHO BUTI/IHA [TPOLIEYPa CYyIOBOI0 3aXUCTY. 3ayBaKeHO Ha
HEOOXiTHOCTI PO3BUTKY CHprO6lTHI/IHTBa MiX JepKaBaMHU-yJIeHaMU €Bpone1/1c1)1<0r0 Corozy
3 ypaxyBaHHSAM TeH/eH i XX cToMTTS 10 3MEHIIEHHST KOPIOHIB MiXK Ziep:kaBamMu. Takmm
YUHOM, y CTATTi IPOAHATI30BAHO XapaKTepHi pucu €BPOIeNchbKOi CUCTEMH MATEHTHOTO 3aXH-
cTy Ta Ti Il CTOpoHH, 10 OTPedYIOTh BAOCKOHANEHH. BusHaueHo, 1110 /11t CTBOPEHHS HOBOI
edeKTUBHOI yHITAPHOI CUCTEMHU MATEHTHOTO 3aXMCTy Ha TepuTopii €Bponeiicbkoro Coto3y
HeoOXizHOo BpaxyBaTu crienndiKy HUHIIIHbOI CUCTEMU.

Kntouosi cnoga: natentHuii 3axucT, yHiikallis mateHTHOro 3axucTty, €Bporeiicbka
CUCTEeMa IIaTEHTHOIO 3aXUCTY, YHITAPHUI IIaTEHTHUH 3aXUCT, YHiI(DIKOBaHUI IATEHTHUH CY/L.

Coxoiosa E. A. EBponeiickast cucreMa NaTEHTHOM 3aIUThI: POOJIEMHbIE BOIPOCHI U
MePCIEeKTHBBI Pa3BUTHUS

CraThsi TOCBsIIIIEHA XapPaKTEPUCTUKE CUCTEMbI IMAaTEHTHON 3allUThl, OCHOBAHHOU B
COOTBETCTBUU ¢ ToJioxkeHussMu EBporeiickoit matentnoii kousenttuu B 1973 rony u jeii-
CTBYIOIIEH B HACTOsIIee BPeMsT KaK PETMOHAJIbHAS CUCTEMA IMaTEeHTHON 3alIUThl. YKa3aHHas
cucreMa ITaTeHTHOM 3alUThI TPOaHATM3NPOBAHA B KOHTEKCTE TeX CHenn(pruIecKuX 0COOEHHO-
CTel, KOTOPbIE MOTYT OBITh YCOBEPIIEHCTBOBAHBI U YUTEHBI [IPU YCTAaHOBJICHUN B OJIMsKaliiee
BpeMsT YHUTAPHOU CUCTEMBI TATEHTHOM 3aIuThl Ha Tepputopun EBporeiickoro Corosza. Pac-
CMaTPUBAETCS CYNIHOCTb TAPMOHU3AINY MATEeHTHOTO 3aKOHOAATEIbCTBA TOCYIaPCTB-UJIEHOB
EC u 3nauenuie aToro rnpoiiecca JJisi pa3BUTHS 9KOHOMUUYECKOTO MoTeHInama EBporeiickoro
Coto3za. OTMeueHo, 4TO eBpOIIeiicKIe TOCY/IapCTBa ysKe J0JITOe BPEMST BEIYT TIEPETOBOPBI O
HEOOXOAMMOCTH I'apMOHU3AIMK [IATEHTHOIO 3aKOHOAATEIbCTBA IOCYAAPCTB-uieHOB EBpo-
rretickoro Coroza. OIHAKO CyTECTBYIOT BOTIPOCHI, BBI3BIBAIOIINE CI0KHOCTH B HAXOK/IEHUN
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obmuiero pemetrust. Cpeu TaKUX BOMPOCOB BO3HUKAET HEOMPEAETEHHOCTh OTHOCHTENBHO
SI3BIKOBOM TIOJINTUKY CUCTEMBI TIATEHTHON 3AIUTBI, a TaKKe FOPUCAUKIINU CyJIeOHBIX Opra-
HOB, KOTOPbIE HAJEJNIIOTCH MOJHOMOYMSAMU 110 PACCMOTPEHHUIO TTaTEHTHBIX CHOPOB. Taxike
OTIpeieIeHO, YTO IPUHIIUIT TEPPUTOPHUAIBHOCTH, HA KOTOPOM OCHOBBIBAETCS OCYIIECTBJICHHE
MATEHTHOW 3alUTHI, HeOIATONMPUATHO BIUSET Ha JOCTHKEHUE TeIeH, TTOCTABIEHHBIX TOCY-
napctBamu-yienamu Esporeiickoro Corosa. Tak, MpuHIIMT TeppUTOPUATBHOCTH TTATEHTHON
3aIUTH IPOTUBOPEYUT CTAHOBJIEHUIO W PA3BUTHIO €IMHOTO PBIHKA, TPUBJICYEHNIO NHBECTH-
1UH U3 APYrUX PErMOHOB MUPA U MPENsITCTBYET HayYHO-TEXHUYECKOMY ITPOTPeccy B IIeJIOM.
Kpowme Toro, ormedena mpobjaeMa OTCYTCTBHSL €IMHOTO MEXAHU3MA Pa3PelIeHust TTAaTEHTHBIX
cniopoB. [ocyapeTBa IPUIIIIM K TOHUMAHUIO TOTO, YTO 37ieMeHTOM 3(h(eKTUBHOI yHUTAPHOM
CHICTEMBI MATEHTHOI 3aIUTHI SIBJSIETCS CTAOUIbHAS, MAKCUMABHO TOHITHAST 1 9KOHOMUYE-
CKH BBITOHAs Tpoleaypa cyaebHol 3amuTbl. OTMeueHa He0OX0AUMOCTh PA3BUTHS COTPY/I-
HUYECTBA MEXY TocyzapcTBaMu-uienamMu EBporneiickoro Coto3a ¢ yuerom Tenernmm XXI
BEKa K YMEHBIIEHUIO IPAHUI] MEKY rocyaapcTBamMu. TakuM 0OpasoM, B CTaThe MPOAHAJIH-
3UPOBaHbI XapakTepHble YepThl EBporieiickoil cucTeMbl MaTEHTHON 3alUTHl U €€ CTOPOHHDI,
TpebyIoINe YCOBEPIIEHCTBOBAHUS. YCTAHOBJICHO, UTO [T CO3IaHust HOBOW a(pheKTUBHOI
YHUTAPHON CUCTEMBI TIATEHTHOT 3a1UThl Ha Tepputopun EBporeiickoro Coto3a HeOOXOIMMO
y4ecTb crennUKy HbIHEITHEN CUCTeMBbI.

Kntoueswie cnosa: natenTHAS 3a1UTa, YHUDUKAINS TATEHTHON 3a1nThl, EBpotmeiickas
CUCTEeMa MTATEHTHON 3alTUThI, YHUTAPHAS TTATEHTHAS 3aI1Ta, YHU(UITMPOBAHHDBIN TTATEH THBIH
cyn.
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