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Reflexes and automatisms as features of
insanity in criminal doctrine: guilty or not?

The problem of defining sanity or
insanity of a person has been very
topical for the all times of existents
criminal  relations. That is why,
nowadays, a lot of scientists are trying
to find a consensus in defining the
main features of insanity of the offence.
In the domestic science more and more
scientists raise such controversial
questions which, according to their
thoughts, have some features of
insanity. We are talking about such
processes like “retlexes” and
“automatisms”, both of which are quite
to be fully researched as physiological
phenomena and all this information can
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help us to show all the aspects of this
processes.

Such researches a little bit broaden
horizons in investigations according to
availability or absence of the features of
the elements of criminal law, or to the
influence of some factors on providing
conscious and volitional control in
their behavior. That is why actions as a
part of objective side of the offence in
most of cases are considered not just as
an exteriority of active or passive
expression of human behavior, but also
as a way to show the conscious and
volitional nature of the act in criminal
law. In other words, if the behavior of a
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person was out of conscious and
volitional control, in most cases it is
said about the absence of the deed in
criminal definition of this word. Such
interpretation of this feature of the
objective side of the offence shows us
the influence of the different factors on
the intellectual and volitional activities
of individuals. Also, such definition
gives an opportunity to the scientists
to say about the absence of this
objective feature in case if the behavior
of the person was caused by the action
of reflexes or automatisms. [1, p. 47; 2,
p. 102; 3, p. 47-48].

The researches of physiologists and
psychologists can prove that one of the
main reasons of involuntary acts, which
is out of the conscious and volitional
control of an individual is the
mechanism of the act of reflex.
Involuntary acts of an individual occur
by the influence of some signal, which
is getting out from the peripheral
nervous system. Such acts can be both
innate either acquired. Physiological
foundation of involuntary acts is a
mechanism of unconditioned reflexes,

but on the other hand, acquired
involuntary acts base on the
mechanism of conditioned reflex [4,
p. 113-114].

Reflex is the simplest form of
behavior which is, by the way, is a
reaction of the body to a stimulus
together with the mnervous system.
Reflex is directly connected with a
stimulus which 1is by the review of
causational is the direct reason of first
one. A part of innate unconditioned
reflexes dies in the process of maturin,
of the nervous system of an individual,
apﬁ)earing only in certain pathologies,
others accompany the person all her
life. That is why, any person it doesn’t
have any sense whether it would be an
adult or a child, any person would
react with blinking, when the wind
blow directly in the face of an
individual. Because of innate reflex, the
sensitive surface of on eye is protected
from potentially dangerous items.
Reflex is an automatic response to a
stimulus that occurs without prior

assessment of cognitive stimulus and
does not include a conscious choice of
behavior [5, p. 44;%.

If we appeal to reflexes more
thoroughly, we can conclude that by

the physiology, reflexive behavior is
significantly ~differ in its internal
mechanisms  from  the

re%ulatory
behavior of a mentally sick person, but

by the basis of criminal law none of
these behaviors cannot be defined as
such, which is held under conscious
and volitional control of an individual.
Such manifestations of  inner
psychological regulations of a behavior
of mentally sick person which can have
sense for psychologists can have no
criminal and law sense which Cgfive

grounds to state that act, committed by
such an individual who got no
volitional control. Psychological

analysis of reflective activity gives us
grounds to prove that such activity
usually happens out of conscious and
volitional control of an individual. In
most cases of the mechanism of
committing reflective act, individual
can't not just control actions but also
conscious them. Because according to a
psychology, reflex is one of the reasons
of involuntary acts, which occur out of
conscious and willing control of a
person, and from the positions of
criminal law, such individual can’t be
considered as a sane person in relations
to such acts.

Therefore, if we admit that reflex is
a reason because of which an individual
loses ability to carry out conscious and
voluntary control to the actions of a
person, it can be included to the
reasons of insanity. But in the same
moment the majority of domestic
scientists admit that impulsive and
instinctive behavior and also acts
which were caused by automatisms
have  another  biological  nature
comparing to reflective behavior, which
doesn’t let us to refer such acts as types
of involuntary behavior. We have to
admit that ref%lective behavior has much
difference from the behavior which is
under conscious control, which can’t
be characterized with  purposeful
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character. Also, one of the meaningful

oints of criminal law is that both a
ehavior which is under actual
influence, either a behavior which is
under  purposeful  conscious and
voluntary control has the same
meaning. It is common that according
to the second type of behavior we can
say about establishing such type of
involuntary form of guilt as criminal
negligence.  Unlike the reflective
actions, which are naturally
uncontrolled actions as a reaction of an
individual on some stimulus, the
behavior of an individual who is
potentially under conscious and
volitional control, with some attention
could realize and control it at the
moment of committing a crime.

Also, we need to look though some
international  experience, such as
establishment of the automatism in the
American legal system. There are a lot
of works 0? scientists according this
topic and due to all this researches,
there were a reform in the definition of
reflexes and automatisms beyond the

legislators  according to  criminal
science. For instance, the Law
Commission's Criminal Code Bill
(1989)  provides an  interesting

definition of “automatism”, one which,
if it were ever to be adopted, would
change the present law. Clause 33(1)
states that “a person is no guilty of an
offence if”:

(a)He acts in a state of
automatism, that is, his act is a reflex,
spasm or convulsion; or occurs while he
is in a condition (whether of sleep,

unconsciousness, impaired consciou-
sness or otherwisea depriving him of
effective control of his act; an

(b) The act or condition is the
result neither of anything done or
omitted with the fault required for the
offence nor of voluntary intoxication.

The inclusion of “sleep” as one of
the causes of automatism involves a
reversal of the Court of Appeal decision
in Burgess that that a sleepwalker is
legally “insane” and a tacit approval of
the Supreme Court of Canada’s
decision in Parks.
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(a)He is physically incapable of
actin% in the way required; and

(b)His being so incapable is the
result neither of anything done or
omitted with the fault required for the
offence nor of voluntary intoxication.

Psychologists ascribe to
involuntary actions not only acts which
were caused by reflexes, but also
automatisms. According to the points
of physiology, automatism is an ability
of organs, some cells or tissues to
rhythmic activity beyond the obvious
bond with external stimuli [6, p. 21].
Atomization of functions is
considerable and essential feature of
many mental processes like thinking,
perception, speaking, memory and
others. And violation of it can paralyze
the normal course of mental processes.

Automatism hones and facilitates
different types of activities by the line
of mental and physical processes
serving senior forms of couscous
activity.  Mechanisms  of  psychic
automation deprive consciousness of
continuous ~ monitoring and  of
unnecessary control for each piece of
the behavior of an individual [6,
p. 129-130].

In some cases according to the
particular situation, automatisms can
be treated as a behavior of an
individual which is happening both
beyond  actual either  potential
conscious and volitional control. If we
analyze the mechanism of formation of
automatism, we can see that in fact,
such mechanism is quite similar to
reflexes’s one.

To give some more points of
insanity we need to look deeply to the
consequences of automatisms. Auto-
matistic actions are generally accepted
as a category of involuntary act for
purposes  of  abrogating  criminal
culpability. A difficulty common to
automatism cases is that the individual
appears to be acting in a deliberate way,
even performing complex tasks. While
some inapposite comments regarding
automatism and unconsciousness as
direct synonyms exist, the better view is
that both are types of involuntary acts,
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but not identical or entirely overlapping
[9, p. 86-92].

This is because automatistic
behavior can occur in individuals who
are conscious, as meaning being awake
and aware (which in common parlance
would signify consciousness), but their
actions are otherwise involuntary for
criminal law purposes. To explain this,
the reference earlier to the internal
component of actus reus is relevant.
When one is acting automatistically, he
is engaged in action in the literal sense.
The mental concepts of will, choice,
and control are instrumental here. Only
by including a mental element in the
voluntary act element can cases be
explained in which the actus reus is
negated when defendants’ actions
involve some type of a conscious state,

such as somnambulism, convulsion,
epileptic seizure, or reflex. Hence,
commentators have sensibly

demonstrated that any assumption of a
dichotomous division between
conscious and unconscious states is
flawed since there are multitudinous
degrees of consciousness for purposes of
determining whether one is exercising
will and control. When one acts
reflexively, he may be consciously
aware of his body movements but
without having the ability to control
them. For example, when a doctor uses
a rubber instrument to sharply tap a
Fatient’s patellar tendon as %is lower
eg is loosely hanging, the patient may
consciously ~ observe—but  cannot
control—the knee jerk in a reflexive
action. The muscular reflex results from
the autonomic nervous system rather
than a movement triggered by mental
will.  The point is that the
phenomenology of control (the feeling
of controlling one’s actions) is lacking.
Automatism has thus been more
appropriately defined as the
“performance of acts by an individual

without his awareness or conscious
volition.” Perhaps, then, the better
view is that automatism does not
require complete unconsciousness but
rather a  sufficientl impaired
consciousness. There has geen doctrinal
confusion in other common law
countries about whether to
differentiate, for criminal culpability
purposes, based on the source of the
automatism at issue. Automatism may
result from physical conditions such as
epilepsy, organic  brain  disease,
concussion, hypoglycemia, or from a
mental condition such as an acute
emotional disturbance. 86 Common law
countries outside the U.S. have
distinguished between sources by what
has been termed sane automatism from
insane automatism. American courts
have generally not adopted the sane
versus insane automatism
categorization per se, though there is
some recognition that automatism may
have internal (mental, or emotional)
origins, or may be externally caused. As
one court noted, automatism “does not
necessarily arise from a mental disease
or defect but always contain a mental

component in the form of loss of
cognitive  functioning.”  However,
American courts at times seem

confused by the mental component to
the voluntary act element [8, p. 144—
160].

]Therefore, according to above-
mentioned, the psychologically
grounded mechanism of activity of
reflexes and automatisms can prove
that  this factors influence on
intellectual and volitional activity of an
individual and exlude in some cases its
ability to ensure conscious and
voluntary control of his behavior. So,
we have all the grounds to prove that
these factors should be referred to the
causes of insanity.
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Karepunuyk K. B., Coipin B. I'. Pediekcu Ta aBTOMaTu3Mu SIK CKJIA/J0Bi O3HAKH
HEOCYZHOCTi B KPUMiHAJIbHO-NIPABOBIil IOKTPUHi: BUHYBAaTHI YM Hi?

¥V crarti BucBiTeHa mpobieMa KBaidikaiil HEBUHYBATOCTI JOel, 0OOBUHYBaYEHUX
y CKOEHHI 3JI0YMHY B YMOBaX MUMOBLJILHUX IIPOIECIB, TAKUX 5K pedJieKcr i aBTOMATU3MU.
binpim Toro, Mu po3rigHeMO MiXKHAPOJHUI AOCBi/ i TIOPIBHAEMO BU3HAUEHHS I[UX IIPOIle-
CiB B Pi3HMX 3aKOHO/IaBUMX CiM'siX. KpiM TOTO, B 3aKOHOZABYOMY PETyTIOBaHHI TaKUX BU-
NajIKiB icHy€e TpobieMaTHKa, TOMY HaM TOTPiGHO Tmbine BUBYUTH II0 Temy. [TutanmHs
ocymHOCTi, a60 HEOCYAHOCTI OCOOM HIKOJM He BTPAYaJd CBOEl aKTYaJbHOCTI TPOTSATOM
YChOTO iCHYBaHHs KPUMiHAJbHUX MpaBoBigHocuH. Came depes Iie, 6Harato HAyKOBIIB Ha
CbOTOJIHI HAMAraloThbCs JAIWTH /10 KOHCEHCYCY B IUTAHHI BU3HAYEHHS KJIIOYOBUX O3HAK HE
OCyZHOCTI cy0 €KTiB KPUMIHAJIBHOTO MpaBa. Y BITYM3HSHIM Hayili Bce Oisbllie BYEHUX ITi/I-
HIMalOTh KOHTPOBEPCIHI IMMTaHHs, SIKi Ha IX AYMKY MalOTh BCe JJIS TOTO, OO CTaTh BH-
3HaYaJbHUMU O3HaKaMu HeocyAHOocTi. CaMe TIpo Taki ABUINA 5K «pedieKChu» Ta «aBTOMa-
TU3MW» 1 Ti/le MOBa, a/)Ke Ha AaHWM MOMEHT I (i3ioJIoTiuHi SBUINA BXE JIOCUTH AOCIi-
JUKEHHI BUEHMMM Ta IIi JaHHi JIel0 BiIKPUBAIOTh HAM o4i Ha isiosoriio 1ux xiin. Bce
Oluble BYeHHMX JIOOIIOIOTH JaHi TBEpAXKEHHs, SKi BxkKe JOCATb JaBHO € 3arajbHOI0
pakTUKOI B KpaiHax €Bpormm Ta Cnosmydennx Illtatax Amepuxu, ge depe3 Tak 3BaHy
«THYYKiCTh» 3aKOHOJIABCTBA, BHECEHHS [T€BHUX HOBEJI /0 MPAKTUYHUX HOPM KBasidikartii
3JI0YMHY € JIOCUTh OYIEHHOI, Ha BiJIMiHY BiJl HAIIOTO 3aKOHOJABCTBA, JIe HE 3BAKAOUM Ha
npolecu TyMmaHizamii Ta Jibepiizaiiio cucTeMH KPUMIiHAJIbHO-IIPABOBUX — BiJHOCHUH,
KpUMiHalbHe IIPaB0 YKpaiHM Bce e OOTSKeHe KPUMIHAJIbHUM KOHZEKCOM Y KpaiHChKOI
PCP 1960 poky. Ille 6ibInoi akTyasbHOCTI JaHOI MPOOIEMATUKU € Te, 10 BU3HAHHS aB-
TOMATU3MIiB Ta pedeKciB OHUMU 3i CKJIAIOBUX O3HAK HEOCYHOCTI MOXKYTb JaTH TIi/iCTa-
BU CTBepIKyBaTW (DaKT, IO 3JOYMHH OyayTh HaOyBaTh OiIbII TEePCOHI(DIKOBAHOTO
Xapakrepy, 3aijs Oinbimoi 06'€KTUBHOCTI Ta MiHiMizalii HOXMOOK HpPU  PO3IJISII
KPUMIHAIbHOTO IMPOBAIKEHHS. 3 iHIIOro 60Ky, BIACYTHICTh IUX HOPM TalbMy€ PO3BUTOK
KPUMiHAJIbHOTO 3aKOHOAABCTBAa YKpaiHU SIK JeMOKPATHYHI KpaiHu, ajske aaji OyayTh 3Ma-
JIbOBaHi IeBHI HifcTaBW, AKi IAal0Th CTBEPAXKYBaTH, 10 0coba He MOXKe KepyBaTh CBOIMM
JISIMH, pO3PaXOBYBaTH PO HACTAHHS IIEBHUX HACJIAKIB Ta GakaTu iX, TOMy JaHe ITTaHHS
i He mepecrae OyTH aKTyaJbHUM IIPOTSATOM JOBIOIO 4acy.

Krouosi cioBa: neBunyBaticTh, pedJieKCcH, aBTOMAaTU3MHU, TPABOTIOPYIIEHHS, «actus
reuss, BHyTPIilIHS CKJIa0Ba.
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Karepunuyk K. B., Cimmpun B. T. Peduekcsl u aBToMatusMbl Kak OCOOEHHOCTH
HEBHHOBHOCTY B KPUMUHAJIBHOM NpaBe: BHHOBEH WIH HeT?

B cratbe BBICBeTJICHA TTPOGIEMa KBATU(MUKAIIMN HEBUHOBHOCTY JIO/IEH, OOBUHSIEMBIX
B COBEPIIEHUM TIPECTYIIEHNS B YCJIOBUSIX HEMPOU3BOJBHBIX MPOIECCOB, TAKUX KaK ped-
JIEKCBI U aBTOMATW3MBL. BoJjiee TOTO, MBI PAaCCMOTPUM MEKIYHAPOAHBIN OMBIT U CPABHUM
OIIpefieJIeHNs 9THX IIPOIIECCOB B PA3HBIX 3aKOHOMATENIBbHBIX ceMbsix. Kpome Toro, B 3ako-
HOJIATEJIHHOM PEryJUPOBAHUE TaKUX CJIydYaeB CYIIECTBYET MPOGJEMAaTUKa, MOITOMY HaM
HY3KHO IJ1y0sKe M3Y4YHUTh TY TEMY.

Krouessre croBa: HeBUHOBHOCTD, pedhJieKChl, aBTOMATH3M, ITPaBOHAPYIIEHUE, «actus
reus», BHYTPEHHSIST COCTABJIIONTA.

Katerynchuk K., Spirin V. Reflexes and automatisms as features of insanity in
criminal doctrine: guilty or not?

The article defines the problem of the qualifications of insanity of people who were
accused in committing a crime in condition of involuntary processes such as reflexes and
automatisms. Moreover we will look through international experience and compare the
definitions of that processes in different legislative families. Also, it there is a problem in
legislative regulation of such cases, so we need to look deeper on this topic.

Key words: insanity, reflexes, automatisms, offence, <«actus reus», the internal
component.




